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transmitted page Or on the first page Of each transmission, the date and time sent, an
identification Of the business, other entity, or individual sending the message, and the
telephone number of the sending machine or of such business, other entity, or individual.

'(3) ARTIFICIAL OR PRERECORDEDVOICE SYSTEMS-The Commission shall
prescribe technical and procedural standards for systems that are used to transmit my
artificial or prerecorded voice message via telephone. Such standards shall require that—

'(A) all artificial 0~ prerecorded telephone messages (i) shall, & the beginning of
the message, state clearly the identity of the business, individual, or other entity
initiating the call, and (ii) shall, during or after the message, state clearly the
telephone number or address of Such business, other entity, or individual; ad
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__ Telephone Consumer Protection Act of 1991 (Exarolled Bil) (Sent to President))

SEC. 4. AM RADIO SERVICE.

Section 331 of the Communications Act of 1934 iS amended—

(1) in the heading of such section, by inserting *AND AM RADIO STATIONS' after
'TELEVISION STATIONS';

(2) by inserting '(a) VERY HIGH FREQUENCY STATIONS-' after "SEC.331.%and

(3) by adding & the &nd the following new subsection:

"(b) Al RADIO STATIONS- It shall be the policy of tae Commission, in any case in which
the licenses of an existing AM daytime-only station located in a community with a population
of more than 100,000 persons that lacks a local full-time sura! station licensed to that
community and that is located within a Cless | station primary service a2 notifies the
Commission that such licensee seeksto provide full-time service, to ensure that such a licensee
is able to place aprincipal community contour signal Owva its entire community of license 24
hours a day. if technically feasible. The Commission shall report to the appropriate committees

of Congress Within 30 days after the date of enactment of this Act on how it intends to mest
this policy goal.".

Speaker of the House of Representatives.
Vice President of the United States and

President of the Senate.
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S.1462

Telephone Consumer Protection Act of 1991 (Engrossed House Amendment)

Beginning

SECTION 1. SHORTTITLE.

— = INDINGS.
— . .RESTRICTIONS ON THE USE OF TELEPHONE EOUTPMENT.

'SEC. 227. RHEEER'TIONS ON THE USE OF TEL EPHONE EQUIPMENT

SEC. 4 AM _SERVICE.

"EXHIBIT
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Telephone Consumer Protection Act of 1951 (Engrossed House Ameadment)

SECTION 1.SHORT TITLE.

This Act may be cited as the "Telephone ConsumerProtectionAct of 1991"

SEC. 2. FINDINGS.

The Congress finds that:

(1) The use of the telephone to market geods and services to the home and other

businesses & nowpervasive due to the increased use of cost-effective telemarketing
techniques.

(2) Over 30,000 businesses actively telemarket goods and services to business and
residential cusromers.

(3) More than 300.000 solicitors call more than /8, 000,000 Americans every day.

(4) Total United Stares sales generated through relemarketing amounted to
$435,000,000,000 in 1990,a more than four-fold increase since 1984.

¢5) Unrestricted telemarketing, however, can be an intrusive invasionof privacy and.
when an emergency or medical assistance telephone /ine is seized, a risk to public safery.

(©® Many consumers are outraged over the preliferation of intrusive, nuisance calls o
their homesfrom telemarketers.

(7) Over half the States now have starures restricting various uses of the telephone/e”
marketing. but relemarketers can evade their prohibitions through interstate operations;
therefore. Federal law is needed to control residential te/emarketing practices.

(8) The Constitution does not prohibit restrictions on commercial telemarketing
solicitations.

(9 Individuals’ privacy rights, public safen: interests.and commercialfreedoms of
speech and trade must be bolanced in @ wav thai protects the privacy of indnduals and
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permits legitimate telemarketingpractices.

(10) Evidence compiled by the Congress indicatesthat residential telephone subseribers
consider guromated or prerecorded telephone calls, regardless of the content or the
initiator of 1he message. to be a nuisance and an invasion of privacy.

(11) Technologiesthat might allow consumers to avoid receiving such calls are no!

universally available, are costly, are unlikely to be enforced, orplace an inordinate
burden on the consumer.

(12) Banning such automated ar preérecorded telephone calls to the home, except when
the receivingparty consentsto receiving rhe call or when such calls are aecessary inan
emergency situation affecting the health and safety of the consumer, is the only effective
mears ofprotecting telephone conskmersfrom this nuisance and PI7Y2<Y invasion.

(13) Whilethe evidence presented to the Congress indicatesthat automated or

prerecorded calls are a nuisance and an invasion ¢f privacy, re%arqles_s of the type of
call, the Federal Communications Commission should have the/7exibi/iy to design

different rulesfor those eypes of automated o7 prerecorded calls that it finds are not
considered a nuisance or invasion of privacy, orfor noncommercial calls, consistent
with the/7¢¢ speech protections embodied in the First Amendment of the Constitution.

(14)Businesses also have complained to the Congress and the Federal Communications
Commission that automated or prerecorded telephone ¢a/is are o nuisance, are an
invasion of privacy, and interfere with interstate commerce.

(15) The Federal Communications Commission should consider adopting reasonable
restrictions on automated or prerecorded calls to businesses as well as to the home.
consistent With the constitutional protections of free speech.

SEC. 3. RESTRICTIONS ON THE USE OF TELEPHONE EQUIPMENT.

(a) AMENDMENT- TitleJ7 of the Communications Act of 1934 (47 U.S.C. 201 et seq.) is
amended by adding at.the end thefollowing new section:

‘SEC. 227. RESTRICTIONS ON THE USE OF TELEPHONE EQUIPMENT.
‘fa} DEFINITIONS- As used in this section:

'(1) The term buromatic telephone dialing system’ means equipment which has #¢
capacity--

'(4) 10 store or produce telephone numbers to be called, using a random ¢~
sequential number generator: and

'(B) 1o dial such numbers

'(2) Thz term 'telephonefacsimile machine’ means equipment which has the capaciny (4}
lo rranscribe text or images. or both. front paper inro an efectronic signal and ro
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transmit that signal over a regular telephone line, Or (B) to transcribe text or images (or
both) from an electronic signal received over a regular telephone line ontopaper.

‘(3)The rerm ‘telephone solicitation' means the initiation of a telephone call or message
for the purpose of encouraging the purchase Or rental of, or (nvestment in, property,
goods, OF services, Which is fransmirted to anyperson, & such rerm does not include a
call or message (A) to any P97 with that person’sf”*9” express invitation or
permission, (B)to any person with whom the caller has an established bwsiness
relationship, or (C) &y a tax exemp: nonprofit organization.

‘(4) The term ‘unsolicitedddvervisement’ means apy marerial advertising the commercial
availability or qua/ity d:aqu?OPeﬂ?- goods, Or services which is transmitted to any
person without that P300S prior express invitation or permission.

‘(b) Restrictions on the Use of Automated Telephone Equipmens-

‘(1) PROHIBITIONS- It shall be uniawfuifor any person within the United States--

‘(A)to make any call (otherthan a call made for emergencypurposes or made
with theprior express consent of the calied party) using any automatic tefephone
dialing system or an artificial or prerecorded yoice--

(i} ro any emergency telephone line (including any '#/1” line and any
emergency line of a hospital, medical physicwn or service office, health

carefacility, poison control center, orfire protection or law eaforcement
agency);

'(1i) to the telephone line of any guest room orpatient room of a hospital,
health carefacility, elderly home, or similar establishment, or

'(iit) 10 any telephone number assigned to a paging service, cellular
telephone service, specialized mobile radio service, or other radio common

carrier service, Or any service for which the called parry is charged for the
call;

‘(B) to iniriate any telephone call to any residential telephone line using an
artificial orprerecorded voice to deliver a message without the prior express
consent df the called parry, unless the call is initiatedfor emergency purposes or is
exempted by rule or order by the Commission under paragraph ¢2/(8),

(C) re use any telephonefacsimile machine. computer. or other device to send an
unsolicited advertisement to 0 telephone facsimile mochine; or

'(2) to Use on autematic telephone dialing system insuch a way that swo or more
telephone /ines of a multi-line business ore engaged simultanecusiy.

‘(2 REGULATIONS, £xExPT/ONS AND OTHER PROVISIONS- The Commission
shall prescribe regulartons ro implement rhe requirements ofthrs subsecrton In
implementing the requirements of this subsecrion the Commission-.
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'(A) shall consider prescribing regulations to allow businesses to avoid receiving
calls made using an artificial or prerecorded voice to which t h 9 have not given
theirprior express consent,; and

'(B) may, by rule ar order, exemptfrom the requirements of paragraph (1)(B) of
this subsection. subject to such conditionsas the Commission may prescribe—

‘(i} calls that are not madefor a commercial purpese; and

(i) such classes or categories of calls made for commercial purposes as the
Commissiondetermines--

(1) will not adversely affect the privacy rights that this section is
intended to protect; and

‘(1) do not include the fransmission of any unsolicited advertisement.

'(3) PRIVATE RIGHT OF 4CTJON- A person or entity may, if otherwise permiited py
the laws or rules of courr OF a State, bring in an appropriate court of that State—

(4} an action based on a violation dF this subsection or the regulationsprescrided
under this subsection to enjoin such violation,

'(B)an action to recover for actual monetary loss from such a violation, or to
receive $500 in damagesfor each such violation, wiichever isgreater. or

'(C) both such actions

If' the coun finds that the defendant wilifully or mowingly violated this subsection or the
regulationsprescribed under this subsection. the court may, in its discretion, increase
the amount of the award to an amouns equal to not more than 3 times the amount
available under subparagraph (B) of thisparagraph.

(¢} Protection of Subscriber Privacy Rights-

(1) RULEMAKING PROCEEDING REQUIRED- Within 120 days afrer the date of
enactment of this section, the Commissionshall initiate a rulemaking proceeding
concerning the need to protect residential telephone subscribers’ privacy rights to avoid
receiving telephone solicitations to which they object. Theproceeding shall—

'(A) compare and evaluate alternative methods and procedures (including the xse
aof electronic databases, telephone network technologies. special directory
markings, indusiry-based or company-specific 'donot ea//' systems, and any other
alternatives, individually or in combination)for their effectiveness in protecting

such privacy rights, and in terms of their cost and other advantages and
disadvantages:

(B evaluate the cajegones of public and private ennties thar would have the
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capacity to establish and administer such methods and procedures;

'(C) econsider whether different methods and procedures may applyfor local

telephone solicitations, such a: local telephone solicitations of smal! businesses or
holders of second ¢lass mail permits,

‘(D) consider whether there is a needfor additional Commission asthority to
further restricttelephone solicitations, including those calls exempted under
subsecnion (a)(3) oF this section. and. i/ swch a finding is made and npported by
the record,propose specific restrictions to the Congress, and

©) develop proposed regulations to implement the methods and procedures that

the Commission determines are most effective and efficient to accompliish the
purposes of this section.

'(2)REGULATIONS-Not later than 9 months after the date ofenactment of this section,
the Commission shall conclude the rulemaking proceeding initiated under paragraph (/)
and shall prescribe regulations to implement mefkods and proceduresfor protecting the
privacy rights described in such paragraph in an efficient, effective, and economic
manner and without the imposition df any additional charge to telephone subscribers.

'(3)USE OF DATABASE PERMITTED- The regulations required by paragraph (2) may
require the establishmentand operation of a single national database to compilea list of
telephone numbers of residential subscribers who object to receiving telephone
solicitations,and re make that compiled list and parts thereof availablefor purchase. If
the Commissiondetermines to require such a database, such reguiations shall-

'(A) specify @ method by which the Commission will select an entity to administer
such database:

'(B) require each common cam'er providing telephone exchange service, in
accordance with regulationsprescribed &y*the Commission, to inform subscribers
for telephone erchange service of the opportunity toprovide rotification, in
accordance with regularions established under thisparagraph, that such
subscriber objects to receiving telephone solicitations;

'(C) specify the methodc by which each telephone subscriber shall be informed, by
the common cam'er that provides local exchange service to rhat subscriber. of (i)
the subscriber's right to give or revoke a netification of an objection under

subparagraph (A), and ¢ii) the methods by which such ~ighs may be exercised by
the subscriber:

‘(D) specify the methods by which such objectionsshall be collected and added to
the database:

'(E) prohibit any residential subscriberfrombeing chargedfor grving or revoking
such notification or for being included in a database compiled under this section:

(F) prohibii any personfrom making or iransmirring o telephone solicitation 10
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the telephone number of any subscriber included in such database;

'(G)specify (i) the methods by which anyperson desiring to make or transmit
telephone solicitations will obtain access to the darabase, by area code or local
exchange prefix, as required to avoid calling the telephone numbers oF subscribers
included in such database, and (ii) the costs to be recovered from such persons;

. '(H) specify the methods for recovering, from persons accessing such database,

the costs involved in idenrifying, collecting, updating, disseminating, and selling,
and other activitiesrelating to, the operations of the database tha are incurred by
the entities carrying our those activities;

‘(1) specify the freguency with which such database Will ¢ updated and specify the

method by which such updating will take effect for puwrposes oF compliance with
the regulations prescribed under this subsection;

() be designed to enable States to use the database mechanismselected by the
Commissionfor purposes of administering or enforcing State law;

'(K)prohibit the use of such databasefor anypurpose other than compliance with
the requirements of this section and any such State law and specify methodsfor

protection of the privacy rights of persons whose numbers are included in such
database; and

‘(L) require each common cam'erproviding services to any personfor thepurpose

of mahing relephone solicitations to netif such person of the requirements of this
section and the regulations thereunder.

'(4) CONSIDERATIONS REQUIRED FOR USE OFDATABASE METHOD- If the

Commissiondetermines to require the database mechanism described in paragraph (3),
the Commissionshall--

"(A) in developing proceduresfor gaining access to the database, consider the

different needs df telemarketers conducting business on a national. regional, State,
or local level,

'(B) dwelop afee schedule or price structurefor recouping the cost of such
database that recognizes such differences and--

‘(i) reflect the relative costs ¢f providing a national, regional, State, or local

list of phone numbers of subscribers who object to receiving telephone
solicitations;

'(ii) reflect the relative costs of providing such lists onpaper or electronic
media; and

(i) nor place an unreasonable financial burden on small businesses; and

(Cj consider fi) wherher rhe needs o/ 1elemarkerers operating on o local basis
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could be met through special markings of area white pages directories, and (ii) if
such directories are needed as an adjunct to darabase Jists prepared by area code
and local exchange prefix.

‘(5) PRIVATE RIGHT OF ACTION- A person who hes received more than one
telephone call withinany / 2-month period by or on behalf of the same entity in violation
ofthe regulations prescribed under this subsection may, if otherwise permitted by the
laws or rules of court of a State bring in an appropriate ecw-t oF that State—

‘(A) an action based on a violation of the regulations prescribed wnder this
subsection to enjoin such violation.

'(B) an action to recoverfor actual monetary loss from such a vielation, or to
receive up to $500 in damagesfor each such violation. whichever is greater. or

‘(C) both such actions

It shall be an affirmarive defense in any action brought under thisparagraph that the
defendant has established and implemented, with due care, reasonable practices and
procedures t0 effectivelyprevent telephone solicitations in nolation o the regulations
prescribed under this subsection. Jf the court finds that the defendant wilifully or
knowingly violated the regulationsprescribed under this subsection. the court may, in its
discretion, increase the amount of the award to an amount equal to not more than 3
times the amount available under subparagraph (B) of thisparagraph.

‘(6)RELATION TO SUBSECTION ¢B)j- Theprovisions of this subsection shall not be
construed to permit a communication prohibited &y subsection ().

'(d) Technical and Procedural Standards-
‘(1) PROHIBITION- It shall be unlawfulfor anyperson within the United Startes--

'(A) to initiate any communication using a telephonefacsimile machine, or to
mak any telephone call using any automatic telephone dialing system, that does
not comply with the technical and procedural srandards prescribed under thu
subsection, or to use any telephonefacsimile machine or automatic telephone
dialing system in @ manner that does not comply with such standards; or

‘(B) to use a computer or other electronic device to send any message via a
telephonefacsimile machine unless such person clearly marks. in @ margin at the
top or bottom of each transmitted page of the message or on the firs: page of the
transmission, the date and time it issent and an idenrification of the business.
other entiry. or individual sending the message and the telephone number of the
sending machine or of such business, other entiry, or individual.

'(2) TELEPHONE FACSIMILE MACHINES- The Commissionshall revise the
regularions setting technical and procedural standardsfor telephonefacsimile machines
1o require #har any such machine which is manufactured afer one vear afier the date of
enactmen! of this section clearh marks. ina margin at the rop or hottom of each
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transmitted page or ON the first page Of each transmission, the date and time sent, an
identification of the business, other entity, or individual sending the message, and the
telephone number of the sending machine or of such business, other entity, or individual.
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Telepbone Consumer Protection Act of 1991 (Engrossed H 0 W Amendment)

SEC. 4. AM RADIO SERVICE.
Section 331 of the Communications Act of 1934 is amended--

(1) in the heading of such section, & inserting ‘AND AM RADIO STATIONS' afier
‘TELEVISIONSTATIONS":

(2) by inserring '(a) VERY HIGH FREQUENCY STATIONS- ' after "SEC. 3317 and
(3) by adding at the end thefollowing new subsection:

‘() AM RADIO STATIONS- It shall be the policy of the Commission, in any case in which zhe
licensee of an existing AM daytime-only station located in a community with a pepulation oF
more than /00,000 persons thatlack a Joeal full time aural station licensed to that community
and that is located within a Class| starion primary service area notifies the Commission that
such licenseeseek toprovidefull-time service, to ensure that such a licensee isable toplace a
principal community contour signal over its entire community of license 24 hours a day, if
technicallyfeasible. The Commissionshall report to the appropriate commirtees of Congress

within 30 days afier the date df enactment of this.4¢: on how it intends to meer thispolicy
goal.'

Attest:

Clerk.

S 1462 EAH----2
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Mr. HOLLMGS.

Mr. President, I am pleased to report that we have come to an agreement with the House on a bill to
restrict invasive uses of telephone equipment. The amendment version before the Senate today of S.
1462, which | introduced earlier this year, is the result of negotiations with the industry and Members on
both sides of the aisle in the House and the Senate. This amendment incorporates the principal
provisions of S. 1462 and S. 1410, which passed the Senate on November 7, and H.R. 1304. which
passed the House on November 18. | believe that this revised bill responds to all the major concerns of
the parties involved, and | urge my colleagues to support it.

The bill includes provisions to restrict telephone calls that use an automated or computerized voice.
These calls are a nuisance and an invasion of our privacy. The complaints received by the FCC and my
office indicate that people find these calls to be objectionable regardless of the content of the message or
the initiator of the call. Restricting such calls is constitutionally acceptable as a reasonable place and
manner restriction.

At the same time, there may be certain types of automated or prerecorded calls that are not as invasive of
privacy rights as others. 1 use the term privacy rights to include the concepts of privacy invasion and
nuisance. Therefore, this bill includes a provision that allows those who use automated or prerecorded
voice systems to apply to the FCC for an exemption from this prohibition. The bill gives the FCC the
authority to exempt from these restrictions calls that are not made for a commercial purpose and
categories of calls that the FCC finds do not invade privacy rights. If the FCC determines that such an
exemption is warranted based on the record it develops, the FCC may grant such an exemption, subject
to whatever conditions it determines to be appropriate.

The phrase "calls that are not made for a commercial purpose” is intended in the constitutional sense and
is intended to be consistent with the court decisions which recognize that noncommercial speech can
receive less protection than commercial speech. This phrase is intended to allow the FCC to design rules
to implement this bill that are consistent with the free speech guarantees of the Constitution if it finds
that a distinction between commercial and noncommercial calls isjustified and can be supported by the
record.

The FCC is given the authority to exempt certain types of calls, and the FCC is not limited to
considering existing technologies. The FCC is given the flexibilty to consider what rules should apply to
future technologies as well as existing technologies.

Some telephone companies are beginning to offer a voice messaging service which delivers personal
messages to one or more persons. A person calling from a pay telephone at an airport, for instance, may
call and leave a recorded message to be delivered later if the called line is busy or no one answers the
call. Some debt collection agencies also use automated or prerecorded messages to notify consumers of
outstanding bills. The FCC should consider whether these types of prerecorded calls should be exempted
and under what conditions such an exemption should be granted either as a noncommercial call or as a
category of calls that does not invade the privacy rights of consumers.

In considering whether to exempt certain calls. however. the bill states that the FCC may not exempt
telephone solicitations. These calls are certainly commercial calls and the evidence before the Congress
leaves no doubt that these types of calls are an invasion of privacy and a nuisance.

As stated earlier, this bill prohibits automated or prerecorded telephone calls to the home, unless the
called party consents to receiving such a call, or unless the call is initiated for emergency purposes. The

EXHIBIT
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FCC must determine what constitutes an emergency purpose. In defining this term the FCC could find
that "emergency purpose" includes any automated telephone call that notifies consumers of impending
or current power outages, whether these outages are for scheduled maintenance, unscheduled outages
caused by storms or similar circumstances, cut off of power due to late payment of bills, power
interruptions for load management programs, or other reasons. Power interruptions can be detrimental to

the public health and safety. Therefore, the FCC should consider whether all or certain types of outages
should be considered an emergency.

Section 227(e)(1) clarifies that the bill is not intended to preempt State authority regarding intrastate
communications except with respect to the technical standards under section 227(d) and subject to
section 227(e)(2). Pursuant to the general preemptive effect of the Communications Act of 1934, State
regulation of interstate communications, including interstate communications initiated for telemarketing
purposes. is preempted.

I want to clarify a couple of other changes to the bill that we have made in response to some concerns of
the telemarketing industry. We have included a private right of action for consumers harmed by
authomated or prerecorded calls and a different private right of action for consumers who receive
telemarketing soliciations. We have amended this provision in order to give telemarketers an affirmative
defense in court so that this provision does not impose strict liability on any

[S18784]

tetemarketer that might violate the provisions of the bill.

Finally, | want to clarify how this bill applies to carriers who might unknowingly transmit calls made in
violation of this bill. It is not our intention that a camer should be held liable for transmitting over the
carrier's network any call or message in violation of this legislation made by an entity other than the
camer. This intention is consistent with our policy that carriers should not be responsible for the content
of messages delivered over their networks. If carriers were held responsible for such transmissions, they
might be forced to monitor telephone conversations, which would not be in the public interest. To the
extent carriers are responsible for initiating or placing telephone calls or messages, however, they must
comply with the terms of this bill.

| thank my counterparts on the House side, Chairman DINGELL of the House Energy and Commerce
Committee, Chairman MARKEY of the House Telecommunications and Finance Subcommittee, and
the ranking minority member of the Telecommunications and Finance Subcommittee, Mr. RINALDO. |
also recognize the efforts of Senator DANFORTH, the ranking member on the Senate Commerce
Committee, Senator INOUYE, chairman of the Senate Communications Committee, and Senator
PRESSLER, the author of §. 1410, in assisting in the development of this compromise. 1 am pleased that
we were able to accommodate the interests of all Members in a bipartisan way.

[S187851
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WIRE OR Rapio CoMyuNICaTION 47 USCS § 227

telephone service. specialized mobile radio service. or other radio
common carrier service. or any service for which the called party is
charged for the call:
(B) to initiate any telephone call to any residential telephone line using
an artificial or prerecorded voice to deliver a message without the prior
express consent of the called party, unless the call is initiated for emer-
gency purposes or is exempted by rule or order by the Commission
under paragraph (2)(B);
(C) to use any telephone facsimile machine, computer, or other device
to send an unsolicited advertisement to a telephone facsimile machine;
or
(D) to use an automatic telephone dialing system in such a way that
two or more telephone lines of a multi-line business are engaged
simultaneously.
(2) Regulations; exemptions and other provisions. The Commission shall
prescribe regulations to implement the requirements of this subsection. In
implementing the requirements of this subsection, the Commission —
(A) shall consider prescribing regulations to allow businesses to avoid
receiving calls made using an artificial or prerecorded voice to which
they have not given their prior express consent;
(B) may, by rule or order, exempt from the requirements of paragraph
(1)(B) of this subsection, subject to such conditions as the Commission
may prescribe—
(i} calls that are not made for a commercial purpose; and
(ii) such classes or categories of calls made for commercial purposes
as the Commission determines —
(1) will not adversely affect the privacy rights that this section is
intended to protect; and
(II) do not include the transmission of any unsolicited advertise-
ment: and
(C) may, by rule or order, exempt from the requirements of paragraph
(1)(A)(iiiy of this subsection calls to a telephone number assigned to a
cellular telephone service that are not charged to the called party,
subject to such conditions as the Commission may prescribe as neces-
sary in the interest of the privacy rights this section is intended to
protect.
(3) Private right of action. A person or entity may, if otherwise permitted
by the laws or rules of court of a State, bring in an appropriate court of

that State —

(A) an action based on a violation of this subsection or the regulations
prescribed under this subsection to enjoin such violation,

(B) an action to recover for actual monetary loss from such a violation,
or to receive $500 in damages for each such violation, whichever is
greater, or

(C) both such actions.

If the court finds that the defendant willfully or knowingly violated this

223
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subsection or the regulations prescribed under this subsection, the court
may, In Its discretion. increase the amount of the award to an amount
equal to not more than 3 times the amount available under subparagraph
(B) of this paragraph.

(c) Protection of subscriber privacy rights. (1) Rulemaking proceeding
required. Within 120 days after the date of enactment of this section [Dec.
20, 1991), the Commission shall initiate a rulemaking proceeding concern-
ing the need to protect residential tclephone subscribers' privacy rights to
avoid receiving telephone solicitations to which they object. The proceed-
ing shall—

(A) compare and evaluate alternative methods and procedures (includ-
ing the use of electronic databases, telephone network technologies,
special directory markings, industry-based or company-specific 'do not
call' systems, and any other alternatives, individually or in combina-
tion) for their effectiveness in protecting such privacy rights, and in
terms of their cost and other advantages and disadvantages:
(B) evaluate the categories of public and private entities that would
have the capacity to establish and administer such methods and
procedures;
(C) consider whether different methods and procedures may apply for
local telephone solicitations. such as local telephone solicitations of
small businesses or holders of second class mail permits:
(D) consider whether there is a need for additional Commission
authority to further restrict telephone solicitations, including those calls
exempted under subsection {a){3) of this section, and, if such a finding
is made and supported by the record, propose specific restrictions to the
Congress: and
(E) develop proposed regulations to implement the methods and
procedures that the Commission determines are most effective and
efficient to accomplish the purposes of this section.
(2) Regulations. Not later than 9 months after the date of enactment of
this section [Dec. 20. 1991), the Commission shall conclude the rulemak-
ing proceeding initiated under paragraph (1) and shall prescribe regula-
tions to implement methods and procedures for protecting the privacy
rights described in such paragraph in an efficient, effective, and economic
manner and without the imposition of any additional charge to telephone
subscribers.
(3) Use of database permitted. The regulations required by paragraph (2)
. may require the establishment and operation of a single national database
. to compile a list of telephone numbers of residential subscribers who

B object to receiving telephone solicitations, and to make that compiled list

and parts thereof available for purchase. If the Commission determines to

require such a database, such regulations shall —
(A) specify a method by which the Commissicn will select an entity to
administer such database:
(B) require each common carrier providing telephone exchange service,
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in accordance with regulations prescribed by the Commission, 1o
inform subscribers for telephone exchange service of the opportunity to
provide notification. in accordance with regulations established under
this paragraph. that such subscriber objects to receiving felephone
solicitations:

(C) specify the methods by which each telephone subscriber shall be
informed, by the common carrier that provides local exchange service
to that subscriber, of (i) the subscriber’s right to give or revoke a
notification of an objection under subparagraph (A). and (i) the
methods by which such right may be exercised by the subscriber:

(D) specify the methods by which such objections shall be collected and
added to the database;

(E) prohibit any residential subscriber from being charged for giving or
revoking such notification or for being included in a database compiled
under this section;

(F) prohibit any person from making or transmitting a telephone solic-
itation to the telephone number of any subscriber included in such
database;

(G) specify (i} the merhods by which any person desiring to make or
transmit telephone solicitations will obtain access to the database, by
area code or local exchange prefix, as required to avoid calling the
telephone numbers of subscribers included in such database: and (ii)
the costs to be recovered from such persons;

(H) specify the methods for recovering, from persons accessing such
database, the costs involved in identifying, collecting, updating, dissem-
inating, and selling, and other activities relating to, the operations of
the database that are incurred by the entities carrying out those
activities;

() specify the frequency with which such database will be updated and
specify the method by which such updating will take effect for purposes
of compliance with the regulations prescribed under this subsection;
(J) be designed to enable States to use the database mechanism selected
by the Commission for purposes of administering or enforcing State
law:

(K) prohibit the use of such database for any purpose other than
compliance with the requirements of this section and any such State
law and specify methods for protection of the privacy rights of persons
whose numbers are included in such database; and

(L) require each common carrier providing services to any person for
the purpose of making telephone solicitations to notify such person of
the requirements of this section and the regulations thereunder.

(4) Considerations required for use of database method. If the Commis-
sion determines to require the database mechanism described in paragraph

{3}, the Commission shall —

(A) in developing procedures for gaining access to the database,
consider the different needs of telemarketers conducting business on a
national, regional, State, or local level,
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(B} develop a fee schedule or price structure for recouping the cost of
such database that recognizes such differences and —
(i) reflect the relative costs of providing a national. regional, State,
or local list of phone numbers of subscribers who object to receiving
telephone solicitations;
(iiy reflect the relative costs of providing such lists on paper or
electronic media; and
(iii) not place an unreasonable financial burden on small businesses:
and
(C) consider (i) whether the needs of telemarketers operating on a lo-
cal basis could be met through special markings of area white pages
directories, and (ii) if such directories are needed as an adjunct to
database lists prepared by area code and local exchange prefix,
(5) Private right of action. A person who has received more than one
telephone call within any 12-month period by or on behalf of the same
entity in violation of the regulations prescribed under this subsection may,
if otherwise permitted by the laws or rules of court of a State bring in an
appropriate court of that State —
(A) an action based on a violation of the regulations prescribed under
this subsection to enjoin such violation,
(B) an action to recover for actual monetary loss from such a violation,
or to receive up to $500 in damages for each such violation, whichever
is greater, or
(C}) both such actions.
It shall be an affirmative defense in any action brought under this
paragraph that the defendant has established and implemented, with due
care, reasonable practices and procedures to effectively prevent telephone
solicitations in violation of the regulations prescribed under this subsec-
tion. If the court finds that the defendant willfully or knowingly violated
the regulations prescribed under this subsection, the court may. in its
discretion, increase the amount of the award to an amount equal to not
more than 3 times the amount available under subparagraph (B) of this
paragraph.
(6) Relation to subsection (b). The provisions of this subsection shall not
be construed to permit a communication prohibited by subsection (b).

(d) Technical and procedural standards. (1) Prohibition. It shall be unlawful

for any person within the United States—

(A) to initiate any communication using a telephone facsimile machine.
or to make any telephone call using any automatic telephone dialing
system, that does not comply with the technical and procedural stan-
dards prescribed under this subsection, or to use any telephone facsim-
ile machine or automatic telephone dialing system in a manner that
does not comply with such standards; or

(B) to use a computer or other electronic device to send any message
via a telephone facsimile machine unless such person clearly marks, in
a margin at the top or bottom of each transmitted page of the message
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or on the first page of the transmission. the date and time ju is sent and
an identification of the business. other entity. or individual sending the
message and the telephone number of the sending machine or of such
business. other entity. or individual.
(2) Telephone facsimile machines. The Commission shall revise the
regulations setting technical and procedural standards for telephone fac-
simile machines to require that any such machine which is manufactured
after one year after the date of enactment of this section clearly marks, in
a margin at. the top or bottom of each transmitted page or on the first
page of each transmission, the date and time sent. an identification of the
business, other entity. or individual sending the message. and the tele-
phone number of the sending machine or of such business, other enzity,
or individual.
(3) Artificial or prerecorded voice systems. The Commission shall pre-
scribe technical and procedural standards for systems that are used to
transmit any artificial or prerecorded voice message via telephone. Such
standards shall require that—
{A) all artificial or prerecorded telephone messages (i) shall. at the
beginning of the message. state clearly the identity of the business. in-
dividual, or other entity initiating the call, and (ii) shall, during or af-
ter the message, state clearly the telephone number or address of such
business, other entiry. or individual: and
(B} any such system will automatically release the called party's line
within 5 seconds of the time notification is transmitted to the system
that the called party has hung up. to allow the called party's line to be
used to make or receive other calls.

(e) Effect on State law. (I) State law not preempted. Except for the stan-
dards prescribed under subsection (d) and subject to paragraph (2} of this
subsection. nothing in this section or in the regulations prescribed under
this section shall preempt any State law that imposes more restrictive in-
trastate requirements or regulations on, or which prohibits—

(A) the use of telephone facsimile machines or other electronic devices

to send unsolicited advertisements:

(B} the use of automacic telephone dialing systems:

(C) the use of artificial or prerecorded voice messages; or

(D) the making of telephone solicitations.
(2) State use of databases. If, pursuant to subsection (¢)(3), the Commis-
sion requires the establishment of a single national database of telephone
numbers of subscribers who object to receiving telephone solicitations. a
State or local authority may not, in its regulation of telephone solicita-
tions. require the use of any database, list, or listing system that does not
include the part of such single national database that relates. to such State.

(D) Actions by States. (1} Authority of States. Whenever the attorney gen-
eral of a State, or an official or agency designated by a State. has reason
to believe that any person has engaged or is engaging in a pattern or
practice of telephone calls or other transmissions to residents of that State
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SIGNING STATEMENT
Public Law 102-243
STATEMENT BY PRESIDENT OF THE UNITED STATES
STATEMENT BY PRESIDENT GEORGE BUSH
UPON SIGNING S. 1462
27 Weekly Compilation of Presidential Documents 1877,
December 23.1991

Today | have signed into law S. 1462, the "Telephone Consumer Protection Act of
1991" This legislation is designed for the laudable purpose of protecting the privacy
rights of telephone users. However, the Act could also lead to unnecessary
regulation or curtailment of legitimate business practices. That is why the
Administration opposed it when it was pending before the Congress. Indeed, the

Administration is firmly opposed to current congressional efforts to re-regulate the
telecommunications industry.

| have signed the bill because it gives the Federal Communications Commission
ample authority to preserve legitimate business practices. These include automated
calls to consumers with whom a business has preexisting business relationships,
such as calls to notify consumers of the arrival of merchandise ordered from a
catalog. lalso understand that the Act gives the Commission flexibility to adapt its
rules to changing market conditions. | fully expect that the Commissionwill use
these authorities to ensure that the requirements of the Act are met at the least
possible cost to the economy.

GEORGE BUSH
The White House,

December 20, 1991.
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